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 I.  Introduction
 
 Two generations of decentralized growth have drastically increased the region’s urban
land - by 60% in 30 years despite only a 13% increase in population.  Transfer of
development rights (TDR) programs, in which  development is redirected away from one
site, presumably not well suited for development, to some more suitable site, would seem
to offer the ability to accomplish two complementary goals in one transaction:  open
space preservation and responsible development in centers.  It also has the appeal of
using market forces to preserve resources where outright purchase is not feasible and of
providing some equity mitigation for property owners subject to down-zoning.
 
 However, advocates feel that the full potential of TDR has not been realized.  Experience
in the New York Region and elsewhere has demonstrated the political and administrative
obstacles to these programs.  As for those programs that are successfully in place, the
results from an open space preservation point of view are promising, but, as described
below, the hope that the rights would be used to promote compact development that
embraces the best of town planning principles, has not happened.
 
 TDR has been disparaged as the “idea that launched a thousand journal articles” but
accomplished little by way of concrete results, and until recently it may have been the
case that the number of articles written exceeded the number of transfers.  A 1981 study
by Maabs-Zeno reviewed 23 development rights programs but found that only six
transfers had taken place.  Sixteen years later, the American Farmland Trust has identified
some forty five programs responsible for hundreds of transfers.  Clearly, something has
changed in the last two decades.
 
 As TDR has been more widely used, the variety and complexity of applications has
increased.  The concept, as originally pioneered in New York City, in which rights were
transferred between adjacent properties, seems simple by comparison to many of the
programs in place today.  Once sending and receiving areas became separated
geographically, the TDR concept inevitably became more and more complex.  Although
the TDR concept proliferated in the 1970’s, many of these first generation programs were
ad hoc and unsophisticated local initiatives.  The real successes date largely from the
1980s, exemplified by The New Jersey Pinelands and Montgomery County programs.
The very criteria by which success should be measured are themselves a subject of debate.
But if one takes as a significant indicator of success the numbers of completed
transactions, then there may be as many as fifty programs that can be considered at least
moderately successful.
 
 Unfortunately, controlling sprawl or promoting sound town planning, is not in itself the
goal of any of these programs, although it is hopefully an incidental result.  These
programs generally start with the goal of preserving farming or some environmentally
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sensitive resource, not of substantially altering settlement patterns.  Perhaps this is more
than should be expected of even the most successful TDR program.
 
 In October of 1997, the Lincoln Institute of Land Policy funded a conference, hosted by
Regional Plan Association (New York), to explore the potential and the limitations of
using  transfer of development rights (TDR) programs to preserve open space and create
centered development. The two-day conference brought together national and regional
experts for a two-day Roundtable and Workshop. While the conference addressed a
number of questions, both legal and planning, one of the central questions addressed by
the group was this: “How can TDR programs be used to influence settlement patterns -
to not only protect open space, but to promote compact development?”  This report
contains a summary of the findings of that conference as well as other base-line
information about the current state of TDR.
 
 The conference revealed that while more and more municipalities are seriously considering
or adopting TDR ordinances, the record still suggests that only a few of these will
succeed.  There are many obstacles to establishing a working TDR program, principal
among them the difficulty of identifying receiving areas that will accept higher density -
the basis for promoting centered development.   Nevertheless,  the results of this
conference supported the proposition that when part of a larger land-use and planning
initiative, TDR is a valuable tool for combating sprawl.
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 II.  Executive Summary
 
 The allure of the TDR model is the seemingly simple ability to accomplish two
complementary goals in one transaction: open space preservation and centered
development. In fact, this promise has not been fulfilled because of a variety of political,
economic and administrative obstacles.  TDR programs are preserving resources in some
places but not promoting centered development.  While the conference addressed a
number of questions, both legal and planning, one of the central questions addressed by
the group was this: “How can TDR programs be used to influence settlement patterns -
to not only protect open space, but to promote compact development?”
 
 What’s Happening
 A presentation by the American Farmland Trust revealed that the use of TDR has
expanded tremendously.  There are literally hundreds of TDR programs of different kinds
across the country, and many that may be considered successful.  Still, the overall picture
is ambiguous:  A roster of programs designed to protect farmland is still dominated by
Montgomery County, Maryland (1980) and the New Jersey Pinelands (1981) with a
number of more recent programs showing early potential, among them, the Long Island
Central Pine Barrens, New York (1995), Bucks County, Pennsylvania (1994) and Marin
County, California (N/A.).
 
 There are also successful programs in Dade County, Florida where TDR’s help preserve
over 100,000 acres of Everglades outside of the Everglades National Park and in Santa
Monica where the TDR program helps move development off the slopes of the Santa
Monica Mountains.  Professor James Nicholas, who, was a consultant to this project,
estimated that there may be as many as 50 programs that ca be considered at least
moderately successful, although, as discussed below, how success should be measured is
itself a point of contention.
 
 Issues
 The conference revealed that there are still many obstacles to establishing  a working TDR
program:
 
• finding communities that will accept higher densities (“receiving areas”)
 
• calibrating values for development rights in sending and receiving areas to insure a

market
 
• creating a program that is simple to understand and administer, but complex enough to

be fair
 
• developing the community support to insure that the program is used
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• avoiding litigation and evasion
 Is it legal?
 
 As to this last issue of avoiding  litigation, the conference considered the impact of the
recently concluded Supreme Court case, Suitum v Tahoe.  The decision was a
disappointment for those who were hoping for some fundamental and  definitive finding
on the legality of TDR.  Instead the case focused on the “ripeness issue” - whether the
plaintiff, Mrs. Suitum, needed to try to sell her transferred development  rights before
pursuing her rights in the property (See discussion below).  Nevertheless, the case may,
in the short term, pressure  TDR programs to assign a real dollar value to the rights or
credits that are being transferred.
 
 Conference participants agreed that the legal issues are not going to be resolved in any
definitive way in the near future.  Therefore, the administrating agency should try to stay
out of the courts in the first by spelling out the ripeness and value issues ahead of time.
As long as these definitions square with the local regulatory scheme, the TDR program
should be safe from litigation  and will provide the timeliness and certainty that the
development community is looking for.
 
 Also in this regard, the importance of effective state enabling legislation was cited.  This
helps establish the clear legal authority of the administrating agency and helps clarify
some of the legal definitions. The state enabling legislation must be specific enough to
provide guidance and clarity, but broad enough to enable localities to tailor their programs
to their own circumstances.
 
 Avoiding legal challenges can be accomplished in other ways as well.  One of these is to
preserve, where possible, a residual use for the land, thereby leaving the land owner with
another of the “bundle of rights” a property is considered to have.  However, the issue of
preserving land versus the activity on it can also be problematic.  How are the uses
defined?  “Farming” is not necessarily the “family farm”. Farming can also be an
industrial-scale operation with significant air and water quality impacts that have to be
mitigated.  Nevertheless it was agreed that preserving the activity on the land may be a
political necessity.
 
 Lastly, providing a multitude of avenues for administrative relief, can also help protect
the program from challenges.  Successful programs, although technically mandatory, allow
for hardship exemptions and work well in tandem with a land acquisition program.
 
 Are we transferring the right to sprawl?
 
 The first half of the equation - agreement on the resource to be protected - has not been
problematic.  However, the second half of the equation - agreement on where the



7

transferred development  is to go, let alone what the character of  the transferred
development may be -  has been extremely problematic.
 
 Participants acknowledged that while the goal of transferring density out of preservation
areas and into growth areas was being accomplished by a number of programs,  these
programs have not been effective in influencing the character of development in the
receiving areas.  Some programs intentionally spread out the receiving areas to avoid the
political fallout of higher density.  The unfortunate result is that the increased density is
as likely to be used for a suburban strip development as for compact, centered
development.  It is basically localized sprawl within a larger receiving area.  In fact, there
were no examples offered where design controls within the receiving areas are part of a
TDR program.
 
 While it was agreed that further control of the character of development at the receiving
areas was a desirable idea,  the issue of design controls and of creating a system that is
more finely tuned in other ways raises a number of questions.  First, the administrating
agency may not be able to deal with the additional complexity that design controls would
bring.  Second, the market  for new development in the receiving areas may not be strong
enough to support the additional burden of quality design.  The need to guarantee a
market for the rights also works against the creation of controls that concentrate
development.  An advantageous ratio of receiving areas  to sending areas (as much as
2.5:1) will tend to create an abundance of receiving areas, likely to be spread out over a
large area.
 
 Most importantly, conference participants from around the country confirmed what they
perceive as a reflex reaction to higher density.  Despite the New Urbanism and the
rediscovery in many quarters of traditional, compact town planning, the market place is
not creating the value of centered development.  Charles Siemon, a land-use attorney with
considerable experience in TDR programs,  suggested that many town planners seem to
want compact, centered development, but no-one is willing to acknowledge that it needs
to be paid for.  Perhaps another approach, one that is outside of the TDR marketplace is
needed:  perhaps a fund must be created that buys the development rights and agrees to
sell them to developers at some discount, perhaps a substantial discount, if they will
build in centers.  Lexington Kentucky is experimenting with this kind of arrangement.
 
 
 Does it work?
 
 How do you measure the success of a TDR program:  The amount of open space
preserved?  Acres of land kept in farming?  Numbers of transactions?  Quality of
development in receiving areas?  And over what time period?  Neither the Montgomery
County nor New Jersey Pinelands programs saw very much action in the first few years
after they were established.  Our current sample of working programs may be too small,
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and the time frame too short, to generalize at this point about TDR.  Charles Siemon
suggested that a TDR program might be considered a success even if no transactions take
place.  How? Because, in the context of a larger land-use plan, the TDR program can make
a preservation program more palatable by providing the land owner with an additional
opportunity for relief.
 
 It became clear that the perceived success or failure of TDR programs was deeply colored
by excessive expectations for what they may reasonably accomplish.  The notion that
TDR program would, by itself, protect open space, preserve activities such as farming,
and help create appealing town centers, and do all of this simply by creating offering a
market-based mechanism for moving development around, is simply not realistic.  Some
of the conference participants asked why it as that a TDR program should be expected to
accomplish any thing more than other single land use tool, such as zoning?
 
 And this reflected perhaps the most fundamental conclusion of the conference:  TDR
programs work only when they are part of a  larger, long-term, land-use plan that has the
commitment and political will of the community behind it.   The commitment of the
community to the importance of the larger goals of the plan and of the resource being
protected, is the real answer to the questions about legal challenges and evasion. A
comprehensive plan is more likely to accommodate multiple avenues of relief for land-
owners who feel unfairly treated.  TDR programs that are created within the larger
context of a comprehensive plan necessarily will be tailored to the specific political,
economic and geographic circumstances of their location, one of the prerequisites for
successful TDR programs.
 
 Finally, and most significant in terms of the goal of creating balanced and centered
development, it is within the larger land-use plan that the design guidelines and other
controls which may result in the best town planing principles, may reside.  Here at last
lies the potential for open space preservation and balanced development.
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 III.  Introduction to TDR
 
 The Transferable Development Right (TDR) is a land use planning technique.  It is a
means to redirect development away from one site, presumably not well suited for
development to some other more suitable site.  The TDR concept actually takes in a
variety of mechanisms including cluster zoning, lot merger and various permutations of
transfers between adjacent and non-adjacent properties and across and within
jurisdictions.  As used here, TDR refers to programs that transfer development rights
from parcels in a designated “sending area” to non-adjacent tracts in different ownership
in a designated “receiving area” across local boundaries.
 
 TDR grew out of the understanding that some properties are not suitable for development
without serious unintended social consequences, but that public acquisition of the
property was not desired.  TDR is a means for property to remain in its present
condition while providing the owner of that property an alternative route to the
achievement of an economic return.  In the minds of many, a TDR program is a means of
compensating property owners for the loss of their development rights.
 
 The things to be called Transferable Development Rights herein go by many different
names.  In the New Jersey Pinelands they are Pinelands Development Credits (PDC).  In
Dade County, Florida, they are Severable Use Rights (SUR).  In Suffolk County, New
York, they are known as Pine Barrens Credits (PBC) while in Montgomery County,
Maryland, they are just plain old TDR.  Regardless of what they are called, these rights
share the common characteristic of facilitating the transfer of development from one place
to another.
 
 The concept behind transferable development rights is simple. Title to real estate or
property ownership, under the bundle of rights (sticks) theory consists of numerous
components that may be individually severed and marketed, such as the sale of mineral or
oil rights.  The right to develop property to its fullest potential is one of these sticks.
The TDR system simply takes the development stick for a piece of property and allows
it to be transferred or relocated to another piece of property. Typically this is done by
selling some defined development potential of one piece of property, the sending site, to
some other entity for use at some other piece of property, the receiving site. The
transferred development potential may be measured in any one of a number of ways, such
as floor area ratio or dwelling units.  Once the transfer has occurred, most TDR systems
require a legal restriction on the sending site, prohibiting any future use of the transferred
development potential.  The receiving site is then allowed to increase its allowed
development potential by the additional number of dwelling units or floor area to which it
is entitled to as a result of the TDR transaction.
 
 TDRs help protect threatened or endangered resources by offering an alternative to
restricted property owners while permitting the transfer of development rights to areas
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where greater density will not be objectionable.  Transferable development rights
programs allow jurisdictions to implement land use regulations that may exceed the limit
of the police power, while shifting the cost of compensation to the private real estate
market.
 
 The primary matter of debate with respect to TDRs relates to the land value of sending
areas, i.e., restricted properties.  The market will value land based upon the demand for
that type of land together with the relatively substitutability of other parcels for the
parcel in question.  This valuation will include a number of factors, an important one of
which is the developmental potential of that parcel.  The restricting of development on
sending parcels would tend to limit, i.e., reduce, the market value. And, as Justice Holmes
eloquently put it, “if regulation goes too far it will be recognized as a taking.” A properly
done system of TDR should restore value to restricted parcels sufficient to avoid
characterization as a “taking”.
 
 TDRs will derive their value from receiving sites. The receiving areas are where the
transferred unit will be sold, and the value of that unit will be based upon its location,
location and location. If development is valuable in receiving areas, the right to transfer
development to such areas will be valuable.  Likewise, if development is not valuable in
receiving areas, the right to transfer development to such areas will have no value.
 
 Sending Areas:
 
 The sending areas are those areas that are not to be developed in an identified manner.
These areas might be wetlands, endangered species habitat, historically significant
property or areas of active agricultural operations.  The goal of TDR programs adopted
for such areas is to assist in the retention of the privately owned property in its present
use, including open space.  In establishing a sending area, the relevant jurisdiction would
identify the areas not slated for development.  This identification would include a
description of the areas and the reasons for non-development.  One of the items to be
identified should be prevailing land values.
 
 Once the sending areas are identified, a set of post-TDR development regulations should
be prepared.  These regulations would set out the uses to which the properties of the
sending areas may be put after the TDR have been severed. This provides the basis for a
developmental and non-development value of land.  Ideally the TDR program would
compensate the landowner for the full difference between the development value of the
land and the non-development value of the land once it is subject to the restrictions of the
TDR program.
 
 Clearly, the more value the land retains even after development is restricted under the
TDR program, the less value is required in the TDR transaction to compensate the owner
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for the difference. This underscores the importance of allowing a residual use, say,
farming, for the land.
 
 As stated above,  the market value of the sending areas will depend on the development
potential of that land.  Once development is restricted, the market value of the property
is reduced. While TDR’s cannot compensate the land owner fully, if properly done a
TDR system should restore value to restricted parcels. The TDR’s, in turn, derive their
value from the demand for development in the receiving areas.  The more pressure there is
for development in the receiving areas, the more value the TDR’s will have.
 
 
 Receiving Areas
 
 The task is to identify potential receiving areas for transferred development rights.  These
receiving areas must be areas that:
 

• are growing
 

• have market demand for development intensity greater than the existing
intensity

 

• provide a value increment such that the right to increase development intensity
is valuable.

 
 
 Receiving areas must be growing, otherwise there could not be any absorption of the
development transferred from sending areas.  The greater the growth of the receiving area,
the greater the potential for successful transfers.  Additionally, there must be demand in
the receiving areas for increases in intensity of development.  If existing regulations permit
development that is at or above market demand for intensity, then there would be no
demand for an increase in intensity and thus no demand for transferred development
rights.  Lastly, there must be a value increment from increasing intensity.
 
 TDRs are means of adding density – or intensity in the case of non-residential
developments – to a given parcel of land.  Typically, the value increment for increasing
density gradually declines as density increases, as a given area becomes too crowded and
as the costs of increasing density mount (for example because of the need for more
infrastructure).  When there is a positive marginal revenue product to adding density,
property owners will be economically induced to increase density.  One means of
increasing density could be TDRs.  Another could be traditional rezoning.  The rational
property owner would elect the least costly means of increasing density to the optimal
level.  If rezonings are cheaper than TDRs, TDRs will be eschewed in favor of rezonings.
By contrast, if TDRs are cheaper than rezonings, TDRs will be sought out.
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 Matching sending areas with receiving areas:
 
 A TDR program must have both sending and receiving areas.  There should be some
balance between the two.  This would mean that if the sending area were to create some
10,000 transferable units, then the receiving area should be able to absorb that quantity
within some reasonable time horizon.   Additionally, the nature of the markets for the
sending and receiving areas should be somewhat similar so that market values will be
similar.
 
 Most TDR programs are confined to the transfer of residential density.  The more
common specification of TDR is to be denominated in residential units.  For example, a
ratio of one PDC per 39 acres of non-wetland preservation area property is established
by the New Jersey Pinelands Commission.  The Pinelands Commission also establishes
land to dwellings ratios of several other types of sending areas.  In the Riverhead portion
of the Long Island Pine Barrens TDR program the use of TDR is denominated in square
feet of non-residential floor area.
 
 Some programs have attempted to have convertibility among various land uses.  This is
the case with the long Island Pine barrens, where the rights are converted into increases in
sewage capacity for any otherwise permitted use.  Dade County, Florida, does this and
the TDR program under consideration by the New Jersey Hackensack Meadowlands
Development Commission also has convertibility.  American Farmland Trust identified a
number of other examples where transferred rights are convertible to non-residential floor
space.  In Warringon Township, Pa. , rights can be used to build higher coverage industrial
and office facilities.  In Queen Anne’s County, Md., rights can be used for additional floor
space in commercial buildings.  However, multiple uses of TDRs is the exception.  This
discussion will use the convention of discussing TDR programs in relation to residential
development.
 
 It is important that the receiving area have adsorptive capacity in those density ranges
where there is a positive marginal revenue product.  Historically, this range has tended to
be in the lower density ranges ,which unfortunately has confounded the goal of using
TDR for centered development.
 
 Together sending and receiving areas make a TDR program.  One without the other is
simply unworkable.  Many communities have found that it is quite easy to identify
sending areas, the areas not to develop.  Identifying  receiving areas has proven to be the
more difficult task.  It is difficult to find parts of the community for increased intensity of
development, especially within the lower density areas.  The general preference of most
communities is for less rather than more intensity because of, among other things,  the
impacts on infrastructure and schools.  Neighborhood associations tend to become
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actively involved in receiving area identification and can be an insurmountable force unless
they buy into preserving the sending areas.
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 IV.  Legal Issues Regarding TDR
 
 TDR has become embroiled in the current property rights debate.  Of course it is not
TDRs that are the controversy, but the restrictions on the use of sending area property.
The issue goes back to Justice Holmes’ admonition that “if regulation goes too far it will
be recognized as a taking The programs that use TDRs are land development regulations
and have the potential to effect a regulatory taking.  The question is, what role does a
TDR play in this situation?  Are TDRs compensation for a regulatory taking?  Or,
alternatively, are TDRs a use of the land to which they were issued?
 
 When New York City successfully defended its Landmark Preservation program, it
breathed life into the TDR.  While TDRs were seen as relevant to the totality of the
landmarks regulations, the role of TDRs was not defined.  Was Penn Central’s property
not taken because the uses allowed were reasonable?  If so, what role, if any, did the TDR
play?  The majority acknowledged that the TDRs available to Penn Central “mitigated”
the financial burden on the property owner and that it should "be taken into account in
considering the impact of the regulation."  Foretelling the present controversy, the court
observed that "these [TDR] rights may well not have constituted “
 ‘just compensation’ if a ‘taking’ had occurred . . .."
 
 The general rule is that uses allocated to individual parcels of land must be reasonable.  If
TDRs are a component of the use of sending area property, they would be a component
of the reasonableness of the available uses when viewed in totality.  Alternatively, if
TDRs are compensation for a taking, then that compensation would have to be "a full and
perfect equivalent for the property taken."
 
 Are TDRs simply a “reasonable” alternative to be made available to property owners and
thus exist within the context of all other available uses?  This is perhaps the general
perception of planners.  Certainly TDRs would “mitigate” declines in value due to
restrictive regulations.  Whether this “mitigation” is “compensation” is another matter.
Certainly TDRs can be offered as an alternative to property owners without being offered
as compensation.  Many of the voluntary TDR programs do just this.  But, if
compensation is due, can TDRs constitute such just compensation?
 
 Property rights advocates argue that TDRs are simply a “sham” - a transparent trick to
avoid paying just compensation to property owners damaged by over-reaching
regulations.  This view is premised on the proposition that compensation would
otherwise be due, but for the TDR.  But what about those circumstances where a taking
has not occurred and thus compensation is not required?
 
 TDRs were originally put forward as an incentive to property owners to use their
property in a manner than might not otherwise be the highest and best use.  The nub of
the issue comes down to the use restrictions that go along with TDRs.  If those
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restrictions effect a regulatory taking, then perhaps the TDR will have to be viewed
within the context of just compensation, Justice Rehnquist’s  “full and perfect equivalent
for the property taken.”  Certainly jurisdictions using TDRs will have to be more
attentive to matters of economic value of those rights.
 
 Suitum v Tahoe
 
 Bernadine Suitum and her late husband bought an undeveloped residential lot in Incline
Village, Nevada.  This property was within the authority of the Tahoe Regional Planning
Agency (TRPA), created in 1969 by California and Nevada to preserve the water quality
of Lake Tahoe.  The development occurring around Lake Tahoe created concern due to the
nature of the lake and its sensitivity of runoff.
 
 In 1972 the TRPA adopted a regional plan, a component of which identified and
restricted development with Stream Environmental Zones (SEZ).  The restrictions
imposed on SEZ development did not retard the deterioration of Lake Tahoe.  In 1980
movement began towards a more stringent set of development restrictions.  Among other
things, the resulting restrictions prohibited development in the SEZ.  Owners of SEZ
property were allowed to receive TDR.  The TRPA program of TDR had several
components relating to the different facets of development -land coverage, development
right and development allocation.  The essence of the program was that owners could
receive TDR and sell those TDR to others who owned “eligible” property.  Mrs. Suitum
did not apply for any TDR.
 
 Mrs. Suitum applied to the TRPA for a building permit to construct a residence on her
lot.  The application was denied.  Mrs. Suitum then filed suit under Section 1983 of the
Civil Rights Act, claiming that the TRPA actions amounted to a regulatory taking of her
property.  The Federal District Court held that her case was not ripe because she had not
applied for TDRs.  The Ninth Circuit agreed.
 
 Although the main holding by the Supreme Court is seen as a major victory for property
owners nationwide, in Suitum v. Tahoe Regional Planning Agency, 117 S. Ct. 1659
(1997), the actual issue was whether the suit was ripe for adjudication.  The Court held
that the issue was ripe and that Mrs. Suitum did not have to seek TDRs as a condition of
pursuing her rights in the property.
 
 While the case had nothing to do with TDRs as such, they crept into the discussion.  The
possible sales value of $30,000 to $35,000 of the TDRs that would be allocated to Mrs.
Suitum was a part of the discussion.  What was not included was the Petitioner’s claim
that the lot would be worth $300,000 if buildable.  Justice Souter, writing for the
majority, anticipates the use versus compensation debate.
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 Are TDRs a use of the land to which they are allocated?  Or, alternatively, are TDRs
compensation for not being able to build on the land to which TDRs are allocated?  The
majority does not decide this issue.  Justice Scalia, in a concurring opinion that was joined
by Justice O’Conner and Justice Thomas, clearly comes down on the side of TDRs being
compensation: “[A TDR ] is valuable, to be sure, but it is a new right conferred upon the
landowner in exchange for the taking, rather than a reduction of the taking.”
 
 Suitum v. Tahoe Regional Planning Agency has opened the question of the role and scope
of TDRs.  The issues raised in Suitum as they relate to TDR are still largely unresolved.
The good news is that the Court was receptive to TDR programs.  The bad news is that
property owners need not apply for TDR as a precondition for going to court.  Future
cases will have to decide whether TDRs are compensation for a taking or a use of land.  If
TDRs are compensation, such compensation would have to be “just,” and presumably
full.  Alternatively, if TDRs are a use of the land, such use need only be “reasonable.”
Until this matter is resolved, agencies using TDRs should be very sensitive to the value of
the TDRs made available to property owners.
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 V.  State of the Art:  TDR Today
 
 There are literally hundreds of TDR programs in the United States.  While most are either
defunct or morbid, there are, luckily, the few that keep the concept alive.  TDR programs
have proven themselves effective as a complement to other land regulatory means.
 
 The overall picture is ambiguous.  The presentation by the American Farmland Trust
(AFT) revealed that the  roster of programs is still dominated by a handful of programs
that are continually cited:   Montgomery County, Maryland (1980) and the New Jersey
Pinelands (1981) with a number of more recent programs showing early potential, among
them, the Long Island Central Pine Barrens, New York (1995), Bucks County,
Pennsylvania (1994) and Marin County, California (N/A.).  These programs share a
number of key characteristics:
 
• Sending and receiving areas are clearly defined.
 
• Densities are set below market levels to create value for the transferred rights.
 
• The market for the rights between sending and receiving areas is calibrated to create an

incentive to sell.
 
• The programs work in tandem with a purchasing program.
 
• The programs are actively promoted in the community.
 
 
 The American Farmland Trust described a number of less conventional models that have
recently been put in place, among them a new program in Olympia, Washington, which
essentially exploits the demand for the right to build at lower densities.  The market was
creating demand to build at densities ranging from four to eight units per acre.  By
restricting as-of-right development to 7 units per acre, the TDR program created value for
the right to build not only at the higher densities, but at the lower densities as well.  While
the lower densities are not the desired objective of the program, the hope is that the
sprawl can be contained to the receiving area.  Essentially it is the right to sprawl that is
being transferred, all be it within a geographically defined area.  This is the de-facto result
of other TDR programs where, in the interest of quarantining absorption of the
transferred rights, ample receiving areas are identified in a geographically dispersed area.
 
 The relative lack of success of TDR programs have given the concept a very bad
reputation.  In recommending TDRs there is a great problem in overcoming this negative
impression.  This bad reputation is most concerning to sending area property owners.
They see themselves at risk, potentially losing property value with the promise of being
restored to value by a mechanism that has been such a frequent failure.  TDR programs
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have failed for two primary reasons.  First, the lack of careful program development and,
second, never coming to grips with receiving areas.  The latter tends to be more important
that the former.
 
 Across the country one can find TDR programs with identified sending areas and no
receiving areas.  Alachua County, Florida, is a classic example.  Alachua County
(Gainesville) wanted to preserve an environmentally and historically significant area
known as Cross Creek. What was viewed by the property owners as draconian density
reductions and cluster requirements were offset by TDRs at one TDR per five acres.  The
problem was that no receiving area could ever be identified.  Today the TDR program
remains in place, on the books and unused.  No TDRs have been applied for, issued, sold
or resulted in any relocation of development.  This, sadly, is a typical TDR program.  As
AFT observed, without enough growth to create demand for the rights, without a
planning department with the resources to administer the program, and, most
importantly, without the political will to maintain appropriate zoning, the TDR program
will not succeed.
 
 What’s Working:
 
 There have been a number of TDR programs around the Country that have provided
considerable value to land owners.  The following discussion provides a brief summary of
some of these successful programs and the values they delivered, with an emphasis on
two New York Regional examples - the New Jersey Pinelands and Long Island Pine
Barrens programs.
 
 
 New York City
 
 The first formal TDR program was implemented by New York City in 1968. This TDR
assisted with the implemented of the City's landmark preservation program.  This
program allowed unused air rights associated with historic landmarks to be sold, thus
allowing some third party to increase the bulk of another structure by up to 20%.  This
transferability gave value to the air rights even if they were not usable at the original site.
New York City has designated over 700 buildings as landmarks which are therefore
eligible for TDR.  Some property owners have taken advantage of this program to sell
their development rights.  Perhaps the most well known is the sale by the Pennsylvania
Central Transportation Company of the air rights over the landmark designated Grand
Central Station.
 
 Dade County, Florida
 
 January 15, 1981, the Board of County Commissioners of Dade County enacted a
ordinance that declared the East Everglades an Area of Critical Environmental Concern.
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The East Everglades is a large portion of western Dade County.  It is, in fact, a part of the
Florida Everglades.  The property is largely in private ownership and generally has little
development value, being subject to periodic inundation.  A component of the East
Everglades Management Plan was Severable Use Rights (SUR).  The SUR program was
adopted in order to "provide a development alternative to on-site development whereby
[owners of East Everglades] can secure a beneficial use of their property through off-site
development . . ..”  The SUR were allocated to property owners at a ratio of between one
SUR per five acres and one SUR per 40 acres.  In order to receive an allocation, the
property had to be situated such that it was flooded for less than three months per year.
 
 Dade County sale of SUR have tended to have prices in the range of $3,000 each.  This
sales price would equate to between $600 and $75 per acre, depending on the location of
the land within the East Everglades area.  The Dade County program has preserved over
100,000 acres of the Florida Everglades that were outside of Everglades National Park.
 
 Montgomery County, Maryland
 
 Montgomery County had been experiencing a decline in prime agricultural land as the
suburban Washington, DC, community developed.  In 1980 the county approved a
110,000 acre Agricultural Reserve.  Lands within this reserve were down-zoned from one
unit per five acres to one dwelling unit per 25 acres.  In return, owners were allocated one
TDR for each five acres of land.
 
 The Montgomery County TDR have sold for as high was $8,000, with $5,000 being the
more common. Like the New Jersey Pinelands, this equated to approximately $1,000 per
acre.  Other counties, such as Calvert and Queen Anne’s Counties have also had
successes.  Six other counties have essentially dormant TDR programs.  Still, in aggregate
these programs have protected some 47,200 acres of farmland.
 
 Santa Monica Mountains, California
 
 TDRs facilitate the movement of development off the slopes on the Santa Monica
Mountains.  The California Coastal Conservancy administers a TDR program on behalf
of the California Coastal Commission.  This program does not issue a prescribed number
of rights per land unit.  Rather, TDR were allocated to property based upon the
"developability" of that property.  TDR allocation could be as much as one per acre or
less, depending on "developability."  These TDR initially sold for as much as $43,000 per
right, with values slipping to the middle $30,000 range.
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 VI.  TDR in the New York Metropolitan Region
 
 TDR has a long pedigree in the New York region - from its conceptual origins in air rights
transfers in New York City dating from 1916, to one of the most significant landmark
cases supporting the idea - Penn Central Trans. Co. v. New York City.  The New York
Region is home to two of the most successful TDR programs - the Long Island Pine
Barrens and New Jersey Pinelands programs.  However beyond these two success
stories, the picture is less bright.
 
 New York State
 
 One of the first rural programs was set up in the town of Eden in Erie County  to protect
the town’s rich farmland from the development pressures of nearby Buffalo. To date, the
program has protected 37 acres.
 
 In New York State, enabling legislation is in place, making it unambiguously legal for
cities, towns and villages to pass TDR ordinances.  While many New York State
municipalities have considered TDR programs, including many of the towns in the lower
Hudson Valley, few have implemented them. The town of Pittsford near Rochester, has a
purchase of development rights (PDR) program and is moving towards a complementary
TDR program.  The town of Perinton has a TDR open space preservation program that
has protected 82 acres.  Interviews with the New York State Planning Federation suggest
that in many cases, it is not the legal challenges, but the administrative obstacles that
prevent these programs from being adopted.  An example is the town of Northumberland
in Saratoga County.  This was recently the site of a TDR demonstration project funded
by the Rural New York Grant Program. The research was completed and the program was
completely designed, including the mapping of sending and receiving areas. But
ultimately, the program was not passed because the town could not figure out how to
administrate the program.  For the time being, the Long Island Pine Barrens (described in
detail below) remains the one true success in New York State.
 
 New Jersey
 
 In a situation that is symmetrical with New York State, there are few TDR success
stories outside of the Pinelands. Legislators in New Jersey have been considering
statewide TDR legislation for a number of years, but the Pinelands complications have
made them wary.  Burlington County has been at the forefront of land preservation in
New Jersey, participating actively in the Pinelands and various agricultural preservation
efforts.  In 1989, the state passed the “Burlington County Transfer of Development
Rights Demonstration Act”. The northern agricultural towns of Chesterfield, Mansfield,
and Springfield have actively investigated the use of TDR but have yet to formally adopt
a program.  In 1993, a state TDR bank was created within the State Department of
Agriculture, but only Lumberton Township has instituted a voluntary TDR program.
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 In 1996, New Jersey passed enabling legislation to allow towns to establish transfer of
development credits (TDC) programs at the local level.  As defined in New Jersey, TDC
programs (so-called baby TDR) differ from TDRs in that property owners in both the
sending and receiving zones may build as of right; there are no mandatory severable rights
to land in the sending area.  But like TDRs, TDC ordinances offer incentives in the form
of higher densities in the receiving zone, provided that the owner demonstrates that a
specified acreage has been put under a permanent easement in the sending zone.  In
essence, the TDC concept allows clustering among non-contiguous lots that may or may
not be owned by different parties.  The amount of total residential units to be built on a
receiving lot is the sum of what could be built currently under existing zoning plus
whatever additional units are allowed from the sending area.  This agreement is codified
through a private agreement between the parties that is recorded by a public official.
While there have been some efforts to establish such local programs, notably RPA’s
effort in West Milford (described below), there have not been any TDC transactions to
date.
 
 Connecticut
 
 In 1987, the State of Connecticut passed Public Act 87-490, enabling municipal and
regional TDR programs.  Since then, with the exception of Windsor (where no
transactions have taken place) no townships or counties in Connecticut have adopted
TDR programs.  The town of Glastonbury has attempted to preserve some open space
areas, but has been unable to find suitable receiving areas for TDRs.  Glastonbury itself
did not feel that it had any areas appropriate for increased density, and, although
Connecticut legislators were wise enough to include the possibility of TDRs between
towns, Glastonbury has been unable to find any nearby towns willing to absorb more
development.
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 What’s Working in the New York Region:  New Jersey Pinelands and Long Island
Pine Barrens
 
 Within the New York metropolitan region are two of what are arguably the most
successful TDR programs in the country - the Long Island Pine Barrens and the New
Jersey Pinelands.   Recent experience suggests that these programs are, in fact successful
although how this should be evaluated is a point of discussion:  Acres preserved?
Development re-directed to centers?  While there are a number of concrete measurements
which are presented below, our research showed that there may also be collateral and
indirect benefits that should be considered .  Presented here are brief summaries of these
programs.
 
 The New Jersey Pinelands
 
 The New Jersey Pinelands occupy slightly less than a quarter of the area of the State of
New Jersey - a million acres between Philadelphia and Atlantic City.  It is an ecologically
rich area with bogs, marshes, forests and is also home to New Jersey’s significant
blueberry and cranberry industries.  The area became threatened in the 1970’s by
suburban and second-home building as well as the growth in and around Atlantic City.  At
this time, Congress was identifying natural reserves throughout the country that were
both too complex and too large to purchase outright as National Parks.  Congress thus
created the New Jersey Pinelands National Reserve.  Under this legislation, the State was
invited to develop a management plan for the reserve in return for financial help from the
federal government to purchase land.  Then Governor Brendan Byrne created the
Pinelands Commission in 1979 to develop the plan which was completed by 1980 and
legally in effect by 1981.  (The Pinelands Area as defined in the State law has slightly
different boundaries than the Federal reserve.  There is also a State Coastal District
established in the early 1970’s that is within the Pinelands Area but administered by the
State DEP.  The Pinelands Commission only makes recommendations for this area.)
 
 The Plan has three principal components:  An acquisition program, funded primarily by
Federal moneys,  identifies 100,000 acres for outright purchase to be added to the
350,000 acres already owned by the State in 1980.  To date, 70,000 acres have been
purchased.   An environmental standards program establishes performance standards for
water quality, wetlands protection, animal habitat and air quality.  Finally, and most
importantly, the plan establishes a Land Use Program.   The Commission undertook an
exhaustive evaluation of the character and resources of this large area, ultimately
identifying eight areas of land use compatibility and defining mandatory and optional land
uses for each subject to environmental standards.   The centerpiece of the land use plan
from an environmental point of view is the  Preservation Area, 299,000 acres of relatively
pristine pine forests and home to New Jersey’s berry industries.  Here, land use is the
most restrictive and the charge to the Commission is relatively easy.  Elsewhere, the  Plan
has to balance a complex matrix of land uses, resources and development patterns. The
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Pinelands was not simply an environmental preserve.  The 1980 population within the
area of the Pinelands amounted to 559,454 persons.  By 1990, this population had grown
to 669,778, an increase of 25%.  The region produces approximately 24% of New
Jersey’s total agricultural income.
 
 The Pinelands plan presents an interesting set of issues.  First, it was recognized that
management rather than acquisition was the preferred alternative.  Total acquisition was
beyond the financial resources expected to be available.  Additionally, public acquisition
would destroy a productive economy that provided 168,786 jobs in 1995.   Thus, public
acquisition was undesirable for two reasons:  impracticality of the cost, and the loss of
productive capacity.  The second issue was that development had to be restricted in
many areas if the region was to continue its historical functions.  In order to continue the
regions ecological, cultural, educational, agricultural, scenic, recreational and public health
functions, some development had to be restricted.  By contrast, a failure to impose such
restrictions would be a factor leading to loss of the unique features of the region.
 
 Responsibility for implementing the Plan rests with local governments.  Under the Act,
each of the municipalities have to develop plans or revise their existing plans to conform
with the Pinelands Plan.  Some of the provisions, such as density limits and the
requirement that growth areas accept development credits are mandatory.  Elsewhere, the
Plan intends that municipalities have flexibility in determining how the goals are to be
met.  The Commission’s two major responsibilities therefore are first, to see that any
municipal development plan and zoning ordinance is consistent with the Regional Plan;
and second, to oversee all permitting activities by any level of government for consistency
with Pinelands requirements  (for example, a municipal subdivision plan).
 
 The New Jersey Pinelands Development Credit Program (PDC)
 
 The New Jersey Pinelands Commission proposed a TDR program to mitigate the effects
of the necessary developmental restrictions on property values.  The Draft
Environmental Impact Statement notes that the impact on the value of properties that
were restricted (in terms of development) would be proportionate to the degree of the
restriction, but "the success of the Pinelands Development Credits [PDC] program could
do much to lessen the impacts on property values, especially within the Preservation
Area and the Forest Districts”.
 
 The goal of redirecting development through a TDR program was part of the original
Pinelands Protection Act.  At the time, TDR programs of this kind were uncommon and
this was to be one of the largest ever implemented.
 
 The program works by allocating development credits to landowners in the

Preservation Area District, Agricultural Production Areas and Special
Agricultural Production Areas. The credits can be purchased by developers
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owning land in the Regional Growth Areas and used to increase the densities at
which they can build.  A landowner selling credits retains title to the land and
is allowed to continue using it for any non-residential use authorized by the
Plan.  This landowner is required to enter into a deed restriction that would
bind future owners to those same uses.  The Pinelands Development Credit
program is designed to transfer some of the benefits of increased land values in
growth areas back into areas where growth is limited.  It will also help
guarantee that appropriate land uses are observed and encourage more
concentrated development where it can be accommodated.

 
 The formula under which credits are allocated recognizes the elevated value of

farmland and provides fewer credits to owners of non-productive wetlands.  In
the Preservation Area District, landowners are generally entitled to one credit
for each 39 acres of upland, or the appropriate fraction.  Wetlands yield only a
fifth as many credits, or 0.2 credits for 39 acres.  In Agricultural Production
Areas all uplands and areas of active agriculture, including bogs and fields still
collect the basic 0.2 credits for 39 acres.  Wetlands which are not active
agricultural bogs or fields still collect the basic 0.2 credits for 39 acres.  The
program also provides that in these areas owners of a tenth of an acre or larger
will be allocated at least one-fourth of a credit, provided the property is
vacant, that they owned the lot on February 7, 1979, and that it was not in
common ownership with contiguous land on that date.

 
 Sale of credits takes place on the open market like any real estate transaction.

In 1985 the state created a Pinelands Development Credit bank to guarantee
loans using credits as collateral, buy credits from owners in hardship and other
special situations, and maintain a registry of credit owners and purchasers.
Burlington County established a county-wide Pinelands Development Credit
Exchange in 1981. The county bank has purchased credits from county
landowners and resold some of the credits to developers at auction.

 
 When credits are transferred to a Regional Growth Area, each credit entitles
the owner to build four additional housing units.  Municipalities are required
to allow for the use of credits in their land use regulations.  To distribute the
bonus housing units evenly and maintain consistent housing types in various
neighborhoods, municipalities designate zoning districts in which residential
development will be permitted at densities ranging from less than 0.5 dwelling
units per acre to 12 or more dwelling units per acre with credits.  Using
credits, development can take place at the high end of density ranges.  This
could theoretically increase the number of units built in the growth areas by
about 50%, or roughly 46,000 units.  However, the number of credits that will
be available for sale will generate only about 22,500 units, according to
Commission estimates.  The gap between the supply and demand is expected
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to create a stronger market for the credits.  (New Jersey Pinelands
Commission)

 
 The PDC program has now been in effect for 14 years, although in was not until 1985 or
later that the program came into full function.  The charts that follow describe
performance highlights of the program as of December 1996. The first table summarizes
the program.  As of that date, 13,364 acres of land had been protected through the
severance of PDCs.  Since inception in 1981, the PDC program has allocated 4,232
development rights.  During this time there have been private sales of PDC’s.  It is
important to note that the owners of these properties retained certain uses, such as
agricultural, in additional to being able to sell the development rights.
 
 The second table shows the average price per development right, by year, together with
the number of rights allocated and the projected value of those rights at the average price.
On average land owners received rights that equated to $1,000 per acre.
 
 The sending areas have been roughly divided between farm land and forested areas.  The
receiving parcels have been primarily within the  Regional Growth Areas. Development at
the receiving parcels has tended to follow whatever the prevailing  pattern is in that area -
both good and bad, centered and sprawl.  In terms of staff requirements, the TDR
program itself requires the equivalent of about three full-time positions including staffing
at the bank and the Commission.
 
 Recent experience indicates that some re-calibration of the program may be worth while.
The development patterns and TDR transactions suggest that the base densities, which
were set at the time the program was initiated to match existing development patterns,
could be lowered to stimulate more TDR use.  The program has been criticized for having
too much non-TDR development and the Commission suspects that this is true. The
Commission is looking for ways to increase the opportunities for TDR use, including
making transfers available for non-residential development and funding infrastructure
improvements to promote higher development densities.  The Commission is considering
a more refined method of calibrating TDR in sending areas that takes into account factors
such as proximity to developing areas, proximity of productive farmland to markets, and
agricultural soil quality.  Of course, these refinements will make the program more
complex and difficult to administer.
 
 
 The Long Island Pine Barrens
 
 The Central Pine Barrens is a 100,000 acre area in Suffolk County, the eastern-most
county on Long Island.  It covers a portion of three towns - Brookhaven, Riverhead and
Southhampton.  It consists largely of pitch pine and pine-oak forests, coastal plain
ponds, marshes and streams and is over one of the largest aquifers in New York State.
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The Central Pine Barrens Comprehensive Plan came about after a long history of failed
attempts, false starts and partial successes dating back to the early 1960’s when Suffolk
County first began to purchase land in the area now known as the Core Preservation
Area.  In 1984, Suffolk County created a Pine Barrens Review Commission to advise on
development in the area, but local municipalities were able to overrule decisions by that
Commission.  In 1986, the County approved a 60 million dollar open space initiative,
targeting nearly 5000 acres for protection, much of it in the Pine Barrens.  In 1987, the
County created the Drinking Water Protection Program, still in effect, funded by a 1/4%
County-wide sales tax.  New York State also acquired and administered large tracts.
 
 The result was a patchwork of preservation efforts that did not prevent sprawl
development from continuing eastward.  A number of local environmental groups pursued
legal action, and one group, the Long Island Pine Barrens Society, sued the County and
the three towns within the Pine Barrens arguing that SEQRA required an analysis of the
cumulative impacts of development projects in all three towns.  The New York State
Court of Appeals ruled against the Society on the grounds that it was not clear how any
one of the towns could or the country assess cumulative impact without an overall plan
for the region.  However, in its decision the court cited the importance of addressing
regional issues through acts of the state legislature.
 
 Despite the court’s ruling, developers and environmentalists alike realized that a
compromise was needed to put an end both to excessive development and endless
lawsuits.  With the Suffolk County Water Authority acting as mediator, the stakeholder
groups were able to agree to the text of the Central Long Island Pine Barrens Act of 1993
requiring that a comprehensive management plan be developed for the 100,000 acres.  In
1995, the Central Pine Barrens Commission Land Use Plan was formally adopted by the
State, the County and the three towns.  The Plan created a 52,500 acre Core Preservation
Area which included much of  the previously acquired public land and created as well, a
47,500 acre Compatible Growth Area.  The preservation goals are accomplished both
through direct government acquisition and through the TDR program to re-direct
development from the preservation core area to the compatible growth area.  The State
Department of Environmental Protection dedicates ten million dollars a year towards the
acquisition of Pine Barrens property.
 
 The Plan is administered through the intergovernmental Central Pine Barrens Joint
Planning and Policy Commission. (The Commission) through a staffing contract with the
Suffolk County Water Authority.  The Commission’s responsibilities include “adoption
of detailed procedures for the transfer of development rights program, production of
planned development district ordinances for the growth areas, modifications of the towns’
local land use ordinances to conform with the final plan...”
 
 The Long Island Pine Barrens Transferable Development Rights Program
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 As in New Jersey, the Long Island TDR program works in conjunction with a land
acquisition program targeted at purchasing about 10,000 acres of the 14,000 acres of land
within the core area that are still undeveloped and privately held.
 
 Under the Program, environmentally significant lands are designated as sending

areas, and are allocated transferable development rights called Pine Barrens
Credits (PBC’s).  These rights or credits allow increased development in
certain designated areas, called receiving areas.  A Pine Barrens Credit
Clearinghouse facilitates the transfer of the development rights from the
sending areas and to purchase those rights under certain circumstances from
property owners who wish to sell them.

 
 Sending area allocation formulas were established based on lot area and existing

zoning.  Receiving areas capable of accommodating at least the estimated total
number of PBCs have been identified in the Plan.  Additional areas able to
accommodate two and one half times the estimated total number of PBCs
which could be allocated were identified by each of the three towns.

 
 The Clearinghouse is responsible for administering the Pine Barrens Credit

Program by issuing, monitoring, purchasing and selling Pine Barren Credits.
Five million dollars from the State Natural Resources Damages Account,
which contains funds derived from a local natural resources damages
settlement, served to initialize a revolving fund for purchases of PBCs by the
Clearinghouse.

 
 The number of PBCs allocated to a particular parcel of property is based on

the adopted allocation formula. The allocation is dependent upon the size of
the parcel, the zoning in effect at the time the Plan was adopted and any
unique features on the parcel including a structure on the lot, at least 4,000
square feet on an existing improved road, or qualification for the minimum
PBC allocation provision of the Plan.  The Clearinghouse may elect to allocate
no fewer than 0.10 of a PBC for any parcel of land, regardless of its size or
road accessibility.  (Long Island Pine Barrens Commission)

 
 The Commission determined how many credits were to be absorbed by each town.  Each
town, in turn, had to develop  a plan to determine how the rights would be absorbed.  In
order to insure a sufficient quantity of receiving parcels, a goal was set for each town to
identify two-and-a-half times as many receiving sites as sending parcels.  The transfers
take place within each of the three towns.  Transfers across town lines are not expressly
prohibited, but this has not happened.
 
 The charts that follow describe performance highlights of the program as of October 7,
1997.  To date, 104 acres have been protected through TDR transactions.  The
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participating parcels have been primarily small parcels on hard to develop sites and with
few exceptions, on land originally zoned residential.  Credits may be applied to any kind
of project in the receiving area, not just residential, and the credits have, in fact, been used
for a variety of housing types and commercial projects.  It is estimated prior to the sale of
Pine Barrens Credits that these TDRs would command prices in the $12,000 range.
Depending on the prior zoning, TDR value per acre would have been as high as $12,000.
Such zoning was not the norm for the preservation area.  Most properties were zoned
from three to five acres per dwelling unit.  This would suggest value per acre of $2,500 to
$3,000.  A March, 1997, “reverse auction” resulted in a price of $15,000 per credit.  Such
a price was a matter of great relief to the framers of the program.
 
 The Commission is pleased with the performance of the TDR program.  A major
administrative task has been keeping up communication among all the parties to the TDR
transactions in each of the three towns (the TDR program requires the equivalent of two
full-time staff persons).  It is also likely that the program would work even better if
transfers between towns were possible.
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 Opportunities and Lessons Learned from the New York Metropolitan Region
 
 There are many landscapes in the tristate metropolitan area that could benefit from the
ability of TDR programs to provide both a cost-effective means of conserving land and a
way to direct growth to appropriate areas.  Many of these reserve areas are on the
exurban fringes of the metropolitan area and have a wealth of historic hamlets and
townships interspersed with open space.  Typical zoning in these areas consists of large
lot (two to five acre) residential zoning with the bulk of any land zoned for commercial
and industrial uses located along highway corridors and interchanges.
 
 RPA recently completed two planning projects in the Highlands that exemplifies both the
potential and the difficulty of instituting TDR programs.
 
 The first is a project in the Township of West Milford, NJ located within the 35,000-acre
watershed that supplies drinking water for the City of Newark.  RPA brought together
the City of Newark’s Watershed Conservation and Development Corporation and the
township to undertake a consensus-based planning process to visualize future alternative
development scenarios.  Using a three-dimensional computer program prepared by the
Environmental Simulation Center of the New School for Social Research, a 15-member
advisory committee analyzed the impact of full build-out of the town under existing
zoning and developed a proposal for transferring development credits from 2,300 acres of
critical watershed land into an area of the town center that would be developed into a
compact, mixed-use community.
 
 The second project was in a town located in the Croton watershed that feeds the New
York City drinking water supply system.  The town wanted to manage growth in a
suburbanizing highway corridor by clustering new development in a small number of
distinct mixed-use centers. Because of regulations then being proposed by New York City
Department of Environmental Protection, any new sewage treatment plants required to
service these areas were to have sub-surface discharges.  Working with Woodlea
Associates, RPA proposed to reconcile these goals by "reserving" the limited amount of
land suitable for sub-surface disposal fields for the proposed centers.  A draft ordinance
specified where the community treatment plant facilities could be located, and contained
language such that other, lower density uses would be prohibited from these areas; siting
single-occupant homes or businesses with septic systems on these lots would preclude
the fullest use of the hydraulic capacity of the better sites and eliminate the possibility of
creating a community treatment facility.  A TDR program would be used to transfer
development rights from landowners outside of these designated centers based on access
to the sewage treatment plants.
 
 While both projects were successful in advancing the possibility of mixed use centers,
these efforts (like many other TDR proposals) have not (yet) resulted in any transactions
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or even an adopted ordinance.  This failure can be attributed to four causes that typify the
challenge faced when encouraging communities to adopt TDR programs:
 
• A lack of leadership by local elected representatives and their appointed planning

boards.  All politicians like to minimize risk.  This is especially true for local officials
concerned about both their electorate as well as legal exposure to well-financed
landowners and developers.  A related issue is a preference by local officials to
negotiate development decisions on a case-by-case basis.

• A concern over increased density.  Whether it is driven by environmental concerns, a
perceived loss of property value, or a desire to limit affordable housing and school
children, many communities do not want to consider any increase in the density of
residential or commercial uses.  An important and related issue is the difficulty that
communities have in enabling front-end public investments in the sewage treatment
infrastructure that would required for higher density development, as opposed to the
incremental and often private costs of septic systems and private treatment plants.

• A perception that the open land in the sending areas will never be developed.  Often
this is simply related to the perceived or real lack of development potential for these
parcels.  Sometimes, residents and their political leadership find it politically difficult
to work with large landowners and/or believe that it is easier to achieve conservation
goals through regulations.

 
• Allowing developers and landowners to realize their goals through other means.  If

there are no penalties for not participating in the TDR program (or, conversely, no
incentives for purchasing the credits), then these critical stakeholders will not either
not participate and/or actively work against any proposal.
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 VII.  Findings:  Towards A Best Practice Outline
 
 Using the morning presentations and discussions as a platform, the afternoon was
devoted to developing a template for applying TDR.  The outline for this exercise was an
article written in 1989 by James Tripp and Daniel Dudek of the Environmental Defense
Fund for the Yale Journal on Regulation titled “Institutional Guidelines for Designing
Successful Transferable Rights Programs.”  In this article, James Tripp outlines eight
prerequisites for a successful TDR program.  The Roundtable participants reconsidered
and amended these eight prerequisites in light of the AFT research, Suitum v. Tahoe and
the experiences of the Roundtable participants.
 
 Eight Principles
 
 1.  The administering agency must have clear legal authority to generate the transferable
rights and to implement and enforce the program.  If a program’s legal basis is ambiguous,
opponents can delay or impede its implementation by raising challenges in the courts.
 
 2. The agency responsible for the program must have the technical capability to design
and implement it.  The staff of the agency must be able to deal effectively with the
planning, economic, scientific and legal intricacies of the program.
 
 3.  The program must be evasion proof.  The use of the transferable rights should be the
only way to exceed the resource limits that otherwise apply.  For example, acquisition of
TDR’s should be the only way of increasing density in the growth areas. If a property
owner were able to increase density by applying for a zoning variance or waiver, the TDR
program’s preservation goals can be frustrated.
 
 4.  The program should have clearly specified objectives.  A strong scientific footing for
the resource objectives and clear identification of regional goals is necessary to convince
affected communities that the designated resources are worth protecting.  This in turn
assures political support for the program.
 
 5.  TDR programs work best when applied to a resource or pollution problem with
regional significance.
 
 6.  The resource problem must be defined so that the transferable rights have economic
value. and that incentives to buy and sell them exist.  They will have value when the
demand for the rights to develop significantly exceeds the supply of rights that society
chooses to permit.   TDR’s work well when there is pressure for development and the
program sets aside a growth area large enough to receive more TDRs than are generated.
 
 7.  The program should provide an equitable and administratively simple method for
allocating the transferable rights.  Rights can either be allocated to owners of land in the
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preservation zone based either on a simple formula of a number of rights per acre, or on a
more complex method that accounts for variations in land values based on the type of
land or its location.  There may be tradeoffs between fairness and administrative
simplicity.
 
 8.  To ensure that the rights have economic value, buying and selling rights must entail
only minimal transaction costs.  The greater the administrative or public difficulties
confronting a prospective buyer or seller of rights, the less economic value the rights have
and the less effective the program will be.
 
 Discussion and Qualifications
 
 There was agreement, virtually without qualification of three of the guidelines:
 
 #4:  specification of clearly specified objectives
 #5:  identification of a resource with regional significance
 #8:  minimization of transaction costs
 
 About the other five principles there was considerable discussion;
 
 #1:  clear legal authority
 
 Following closely on the heels of  the Supreme Court case, Suitum v Tahoe, the
conference addressed the legal framework for TDR programs.  Despite the buzz in the
planning world during  the months immediately preceding and  following this case, the
decision was a disappointment for those who were hoping for some fundamental  and
definitive finding on the legality of TDR.  Instead, the case focused on the “ripeness
issue” - whether the plaintiff, Mrs. Suitum, needed to try to sell her transferred
development rights before pursuing her rights in the property (the Court found that she
did not).  Nevertheless, the case may, in the short term, pressure TDR programs to assign
a real dollar value to the rights or credits that are being transferred.  This supports the
finding of the conference that the most successful programs have a credit bank or other
institution such as a clearinghouse.  These institutions not only facilitate the market - to
buy, and if necessary hold, credits and to provide interested parties with hard information
about the availability. of the rights - but also assign a dollar value to the rights, thereby
taking a lot of the fuel away from the Suitum challenge.
 
 Conference participants agreed that the legal issues are not going to be resolved in any
definitive way in the near future, especially those that must be resolved at the federal
level.  Therefore, the administrating agency should try to stay out of the courts in the first
place by spelling-out the ripeness and value issues ahead of time.  As long as these
definitions square with the local regulatory scheme, the TDR program should be safe from
litigation and will provide the timeliness and certainty that the development community is
looking for.
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 Also in this regard, the importance of effective state enabling legislation was cited. This
supported the first principle asserted in the best practice outline that “the administering
agency must have clear legal authority”.  State enabling legislation is essential in this
regard as well as to clarify legal definitions.  The state enabling legislation must be specific
enough to provide guidance and clarity, but broad enough to enable localities to tailor their
programs to their own circumstances.  The state can support the legality of a TDR
program in another way: the state can indemnify the local planning boards against
challenges to the program, as is the case of the Long Island Pine Barrens.  Indemnification
at the state level is valuable at the time that the program is being established by giving the
local municipality comfort that they will not be constantly defending themselves against
law suits brought by disgruntled land owners and developers.  State level indemnification
is also valuable after the program is in place, by giving the municipality the courage to
hold the line against the pressure for zoning changes.
 
 Avoiding legal challenges can be accomplished in other ways as well.  One of these is to
preserve, where possible, a residual use for the land, thereby leaving the land owner with
another of the “bundle of rights” a property is considered to have.  However, the issue of
preserving land versus the activity on it can also be problematic.  How are the uses
defined?  “Farming” is not necessarily the “family farm”. Farming can also be an
industrial-scale operation with significant air and water quality impacts that have to be
mitigated.  And how viable is the family farm when it is left isolated because adjacent or
nearby properties have not participated in the TDR program nor maintained their
properties in farming?  Nevertheless it was agreed  that at least in the short term,
preserving  the activity on the land may be a political necessity.
 
 Lastly, providing a multitude of avenues for administrative relief, can also help protect
the program from challenges.  Successful programs, although technically mandatory, allow
for hardship exemptions and work well in tandem with a land acquisition program.
 
 
 #2  Technical Capabilities
 
 During the workshop, the conference participants addressed this issue, focusing on ways
to link state resources with local initiatives.  For example, in the Northeast, many states
have purchasing programs with could include a requirement for comprehensive planning
or staffing support for municipalities that promote innovative land use programs.
 
 In keeping with other observations about the value of state enabling legislation, the
financial and technical support for TDR programs could be made part of such legislation.
Perhaps there could be a “state service bureau” that supported the program?
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 However, the issue of state power versus home rule, cross cuts these ideas as it does in
other areas of land use regulation.   On the one hand, the resource may be of regional
significance   - aquifer, pine forest, sensitive habitat - for which local jurisdictions are
irrelevant.  On the other hand, the real impacts of the land use regulations will be felt at
the local level.  This means that responsibility for the program will be shared between
state, county and local jurisdiction. There are, for example, issues of scale: some tasks,
such as regional planning, monitoring, data collection, are more appropriately handled by
a county or regional planning agency.  Other tasks, such as identifying and characterizing
receiving areas are better handled by local municipalities. The long Island Pine Barrens
program (see description above) is a case study in the complex dynamics between the
three towns and the county water authority.
 
 There are also political benefits to promoting the involvement of local officials and stake
holders as opposed to imposing a state sponsored structure.
 
 Each of these issues impacts the kind of technical support a program will require:
 
• facilitation and consensus building at the local level
 
• data collection and monitoring at the regional level
 
• coordination with other programs at the state level.
 
 Two innovative ideas were put forward.  A more radical solution to the state versus home
rule issues was to overlay federal support.  Dwight Merriam postulated the creation of a
clearing house at the national level to help small communities experiment with TDR
programs.
 
 Michael Kwartler, head of the Environmental Simulation Center, has pioneered the use of
new imaging technologies to help communities visualize the impact of planning decisions.
These techniques were used by RPA in the Highlands Demonstration Project, where the
increased density induced by the TDR program was modeled in different ways for
residents during an “electronic town meeting.”  Kwartler suggested that the new
technology be used to bring state and county level support to local planning efforts.  The
concept is that of a kind of “cyber circuit rider” - an information technology based
enhancement of an old concept.  While there would be some capital and training costs, the
advantage would be not only to provide information sharing about the resource, the
development rights and the program, but could have the added value of helping local
officials and residents visualize the impacts of local decisions made through the TDR
program.  The progress of the program could be related to data bases tracking impacts
over a larger area
 
 #3:  program to be evasion proof:
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 Conference participants challenged the notion that any TDR program was really evasion
proof, arguing instead that people will find away to undermine  the long term viability of
the program if it is not supported by the political will of the community.  The down-
zoning of a protected sending area, for example, is meaningless if variances for higher
densities are readily granted.
 
 The issue of evasion is easily confused with the issue of whether programs should be
voluntary or mandatory.  Most TDR programs may be considered mandatory in the
sense that essentially a down-zoning in the sending area has occurred.  However, the term
mandatory is misleading.  For one thing, land-owners do not have to participate in the
program - they may choose when, and if, to sell their rights.  They may sell their
property.  More significant,however, is the fact that successful programs allow for
alternative permitted uses of the property, and for alternative avenues of relief, including
hardship exemption and outright purchase.  (This is the case for both he New Jersey and
Long Island examples)
 
 #6:  transferable development rights must have value and a market
 
 Two issues raised by the conference participants may be considered under the broader
question of “what is creating value?”, a question that all agreed is the key to the success
of any TDR program:
 
 First, is the objective of TDR to preserve the resource or the activity on it?   There are
many TDR programs that exist exclusively to preserve some resource - an aquifer or
forest  But the majority of the TDR programs in the country exist ostensibly to preserve
farming.  There are number of problems with focusing on the activity itself.  For one
thing, there is no one definition of “farming”. In the context of TDR programs, “farming”
conjures up the image of the bucolic “family farm.”  In fact, this often is not the case.
This is illuminated by a number of recent controversies over the significant environmental
impacts of industrial scale farming operations - fertilizer and sewage run-off, odor, crop
dusting, and pesticides.
 
 Over time, there are also likely to be issues of adjacency.  A TDR program that is
functioning perfectly well may nevertheless sponsor a patchwork pattern in which farms
become isolated, a result of non-uniform participation in the program.  The viability of
the remaining farms may be threatened by the loss of the synergies and economies that
the farming community or farm “cluster” exploited.
 
 Finally, the uses and other definitions may change over time. All of the participants were
skeptical that easements could be justified “in perpetuity”, despite the fact that that is
often the language that is used.
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 While there was agreement that preserving the resource was more important that
preserving the use, the conference participants agreed that in spite of the use issues
described above, the productive activity of the land is an extremely important part of the
equation.  For one thing, providing the land owner with a residual use may protect the
TDR program from legal challenges:  the productive use of the land leaves the owner with
at least one additional stick in his “bundle of rights”.
 
 More importantly, the political viability of the program may depend, at least in the short
or medium term, on preservation of the use.  The farmers are the stakeholders.  Open
space uses may not have a constituency with as direct an interest in the land as the farmer
whose lively hood depends upon it.
 
 There are also significant direct economic consequences of  preserving farming.  This is
the case for instance with the the New Jersey Pinelands is home to New Jerseys’
cranberry industry.  This provides 170,000 jobs and constitutes 24% of New Jersey’s
agricultural income.  These “bottom line” economic considerations are more easily
leveraged than the less tangible benefits of open space, species preservation or even the
long term benefits of aquifer conservation.
 
 The second issue raised under the question of “what is creating value”, was the limits of
the relationship between sending and receiving areas.  The conventional TDR model, and
the one that squares best with the goal of centering development assumes that the market
for the rights is created by a desire for increased density in the receiving areas.  But this is
not necessarily the case.  The American farmland trust cited a recent experiment in
Olympia, Washington, where the rights can be used to build at lower density, in one sense
the program is selling the “right to sprawl”.  A California example cited which transfers
the right to build more stories on beach-front properties.
 
 If it is possible to create value for the rights in a variety of ways, why is it not possible to
create markets for the rights in ways that do not increase residential density, thereby side-
stepping one of the principle obstacles to these programs.   Consider the trading of
emissions:  Upstate utilities buy forested land to compensate for the emissions.  Could
state-wide receiving areas be found for development rights?  Utilities and industries also
trade the rights to pollute over great distances, begging the question of whether or not it is
possible to find some central sink for the transferred rights.  Or, is it possible to use the
“dirty end of the land use spectrum”  for receiving areas: for example, industrial
development opportunities at brown field sites. Certainly, there would be less political
opposition.
 
 These schemes, however, begin to reach the limits of how much gerrymandering can take
place before the program is subject to legal challenges.  As sending areas and receiving
areas become more remote and the nexus between the two more tenuous, the program not
only becomes increasingly more complex, but more vulnerable to legal challenges.  It
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should be remembered that the original Supreme Court case for Grand Central Terminal
involved tracts of land within a very small and homogeneous geographic area, supporting
the contention that the severed rights could be used for their equivalent value at another
site - it was essentially the same market.  How would a TDR program reliably establish
the market value of severed rights if they were to be converted to industrial development
in a geographically remote area?
 
 Finally, if the goal is to influence settlement patterns - both to preserve open space and
promote centered development - then the effort should not be to find a way to hide the
development rights, but to create a market for the rights by promoting not only the
acceptance of, but the desirability of higher density, even while recognizing that this may
not be possible in some contexts.
 
 #7  equitable and administratively simple method for allocating the transferred
rights
 
 It is difficult to avoid the perception in the community that the TDR program has created
“windfalls and wipeouts”, despite the goal on the part of those who create the program to
prevent either.  A landowner whose property has very limited development potential
either because of it is below-market small size or because it is largely inundated, may be
happy to find that the allocation formula awards him the same value as a property owner
with a larger lot and no environmental issues.  By the same token, a land owner whose
property has significant development value because it is near an improved road with
infrastructure, may be disappointed to find that the program awards him no more than the
value of properties without these advantages.  And what about properties with more
subtle distinctions, such as a view?
 
 On the one hand, programs that are more intricate in their structure are potentially more
equitable - such programs may provide a more detailed accounting of property values and
their relationship to such things as soil quality, proximity to infrastructure and other
factors that influence land values.  On the other hand, even the most intricate program,
will be unable to account for all of the factors that create land value.  Therefore, the
framers of the successful TDR programs have favored simplicity.  This approach is also
informed by the notion that it is not the burden of the program to restore the absolute and
ultimate market value of the property because the severed rights are but one of several
interests of an owner in his property and that the TDR program is to provide mitigation,
not compensation.  In addition, for those situations in which the allocation formula seems
grossly inadequate, successful TDR programs also provide for hardship and other
avenues of relief.
 
 As the level of complexity changes for different TDR programs, so does the level of
administrative burden.  As the programs become more and more complex, they may soon
outstrip the technical and staffing capabilities of the local agency.  Many of the programs
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on the books are, in fact, in small municipalities, taking in relatively small areas and
administered by local planing officials with limited resources and experience.
 
 Finally, conference participants cautioned that although the focus of the equity issue is
always on the rights of the owners in the sending areas, the equity issue must also be
addressed at the receiving end of the equation.  Resistance to density is not just a reflex
response, but a reaction to very real impacts on the residents.  There will be additional
burdens on the physical and social infrastructure (sewers, schools, services) as well as
overall character and quality of life. Conference participants cautioned that in the zeal to
promote the greater good of protecting a resource, these issues must be given adequate
attention.
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 VIII.  Findings:  Transferring the Right to Sprawl
 
 Site Specific TDR:  Resources and Geography
 
 The Long Island and  New Jersey programs and the others considered during the
conference, are a lesson in the degree to which TDR programs may be guided by
particular geographic and resource circumstances.  In the case of the New Jersey
Pinelands, there area is so large that the allocation between sending and receiving areas is,
by necessity, somewhat broad.  Over the one million acres there are great variety of
housing markets in different locations, yet the formula of 1 right = 4 unit pertains
throughout, in part because of the shear size and complexity of the area being
administered.
 
 Likewise, the design and calibration of the Long Island TDR program is particular to its
resource position.  In this part of Long Island, groundwater and sewage are the limiting
factors on development, not the zoning constraints on the number of housing units per
acre. The market for credits was created by doubling the allowed sewage load in the
compatible growth areas.  Development that creates 300 gallons per acre can be handled
with a standard septic system.  Beyond that, advanced de-nitrification systems have to be
used.  The TDR market was calibrated by meeting with developers and determining the
development costs of these advanced systems.  Some receiving areas were concerned with
the intensity of concentrated sewage that they might have to handle, but this is capped by
the health department at 600 gallons per acre. Thus it can be said that just as the New
Jersey program is based on density of development (e.g. units per acre), the Long Island
program, by virtue of the ground water and sewage constraints, is based on intensity of
development.
 
 The supply side of the TDRs is also a function of geography.  The original platting in
many of the Long Island sending areas created a variety of small lots that are difficult to
develop to current market standards, making the TDR option more appealing to the
owners.  Because nothing less than a tenth of  a credit is awarded, small lot owners can do
very well and have an incentive to sell their rights.
 
 Site Specific TDR:  Political Context
 
 The final structure of a TDR program will also reflect the particular political
circumstances under which it was established.  Again, the New Jersey and Long Island
programs are illustrative.    The New Jersey plan has its origins in a federal initiative that
was embraced at the state level by the Governor.  By all accounts, the implementation of
the Pinelands plan was, in the greatest measure, accomplished through the shear force of
will of Governor Brendan Byrne. The process was very controversial, as the Governor
put a moratorium on all development within the Pinelands area pending resolution.  While
there were many supporters of the plan - environmentalists, concerned citizens - there
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was also strenuous opposition from advocates for home rule, local officials, the
development community and farmers.    Ultimately it was accomplished as a personal
crusade of the Governor.
 
 In addition, the regional nature of the resource and its definition as such at both the federal
and State levels, would ultimately shape the structure of the New Jersey program.   The
concepts of core area, preservation and managed growth crossed local jurisdictional
boundaries.  The TDR transactions can and do take place across municipal boundaries.
 
 Finally, because the area is so large and complex, the charge of the New Jersey Pinelands
Commission is somewhat broader than the Long Island Pine Barren Commission.  The
New Jersey Commission oversees permitting activities by any level of government for
consistency with the plan, a level of review that is greater than on Long Island.
 
 The Long Island Plan, on the other hand was born out of a difficult compromise among
local competing interests, not a Federal or state level initiative.   Unlike the New Jersey
Plan, the specific dynamics among the three towns underlies the structure and operation
of the program.  In fact the litigation that lead to the compromise was based on the issue
of cumulative impact among the three towns with the court recommending the kind of
regional approach already established in New Jersey.  Each of the three towns were party
to the compromise for different reasons:  Southampton agreed because of their
commitment to preservation;  Riverhead agreed because they did not have as much at
stake given that large areas were already restricted as part of the Peconic Estuary;
Brookhaven had the largest amount of land in the core and therefore had the largest
percentage of land targeted for outright purchase which meant that there would be few
density transfers.
 
 The dynamic among the three towns is reflected in the fact that transfers take place only
within the towns, not between them.  Additional density would mean more students to
school and more classrooms to be built and the towns understood that the tax base does
not increase proportionately to the increase in density.  Although this has not undermined
the program, it is arguable that transfers between the towns would increase flexibility and
expand the market for the rights.
 
 Taking it to the Bank
 
 The conference participants reinforced the value of a credit bank, clearinghouse, or other
entity in establishing value for the rights and otherwise facilitating transactions.  Both the
New Jersey and Long Island Commissions emphasized the essential role that the New
Jersey Pinelands Credit Bank and the Long Island Pine Barrens Clearinghouse play in the
functioning of the programs.  These institutions facilitate the entire process by recording
transactions and maintaining information about the status of the program, keeping lists of
potential sellers and purchasers of rights.  They are also actively involved in outreach and
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education about the program, helping to advance the development community along the
significant learning curve which seems to be required for these programs.
 
 As important as these administrative functions are, even more significant is the role that
the Bank and Clearinghouse play in creating a stable market for the development rights.
As the purchaser of last resort, these institutions guarantee that there is a market for the
rights and property owners may know that on any given day, their development rights
have a specific and real value.  Also, the ability to buy and hold the rights is a useful tool
in situations where, for example, there is some critical habitat to be protected or there is
the opportunity to create a buffer zone of contiguous, undeveloped parcels.
 
 Finally,  the sense of certainty and stability created by these programs has both an
economic and political or strategic value.  The banks help protect the program as a whole
from legal challenges by creating yet another administrative remedy for the  landowner
who feels unfairly treated by the program.
 
 Transferring the Right to Sprawl: Impact on Receiving Areas:
 
 The first half of the TDR equation - agreement on the resource to be protected - has not
been problematic.  However, the second half of the equation - agreement on where the
transferred development  is to go, let alone what the character of  the transferred
development may be -  has been extremely problematic. The conference offered no
examples where design controls within the receiving areas are part of a TDR program.  In
fact, as described above, the TDR experiment in Olympia, Washington, allows rights to
be used to build at low densities.
 
 Participants acknowledged that while the goal of transferring density out of preservation
areas and into growth areas was being accomplished by a number of programs, these
programs have not been effective in influencing the character of development in the
receiving areas. Local municipalities may be obligated to identify sites for increased
density, but the use of that density is not constrained beyond the existing town zoning.
The unfortunate result is that the increased density is as likely to be used for a suburban
strip development as for compact, centered development.  It is basically localized sprawl
within the receiving area.  In fact, on Long Island, some towns intentionally spread out
the receiving areas to avoid the political fallout of higher density.
 
 At the time that the Long Island TDR program  was being developed, the Pine Barrens
Commission was working on design guidelines meant to promote compact town planning
and these were included in the overall Plan.  Ultimately, this layer of complexity and
restriction was too burdensome to be incorporated into each of the local town plans.
However, the Commission staff was able to site a number of instances where the
transfered rights contributed to preventing sprawl.  In one such instance,  a developer
used additional credits to renovate an old IGA supermarket for theaters in lieu of
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developing a new greenfield site on the outskirts of town.  But the Commission staff was
quick to point out that in this case, as in others, the TDR program enabled the market for
the expansion, it did not create the market.
 
 While it was agreed that further control of the character of development at the receiving
areas was a desirable idea,  the issue of design controls, and of creating a system that is
more finely tuned in other ways raises a number of questions.  First, the administrating
agency may not be able to deal with the additional complexity that design controls would
bring.  Second, the market  for new development in the receiving areas may not be strong
enough to support the additional burden of quality design.  The need to guarantee a
market for the rights also works against the creation of controls that concentrate
development: the need to create an advantageous ratio of receiving areas  to sending areas
(as high as 2.5:1) will tend to create an abundance of receiving areas, likely to be spread
out over a large area.
 
 Conference participants from around the country confirmed what they perceive as a reflex
reaction to higher density. Despite the New Urbanism, the market place is not creating
the value of centered development.  It is also true, however, that density is not really
understood and that townships may be more receptive to density if they can understand
what it may look like.  Three-dimensional representations in drawing and model form can
help people visualize the benefits.
 
 Charlie Siemon suggested that many town planners seem to want compact, centered
development, but no-one is willing to acknowledge that it needs to be paid for.  Perhaps
another approach, one that is outside of the TDR marketplace is needed:  perhaps a fund
must be created that buys the development rights and agrees to sell them to developers at
some discount, perhaps a substantial discount, if they will build in centers.  Lexington
Kentucky is experimenting with this kind of arrangement.
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 IX.  Conclusion:  Keeping Things in Context
 
 Evaluating TDR
 
 How do you measure the success of a TDR program:  The amount of open space
preserved?  Acres of land kept in farming?  Numbers of transactions?  Quality of
development in receiving areas?  And over what time period?  Neither the Montgomery
County nor New Jersey Pinelands programs saw very much action in the first few years
after they were established.  Our current sample of working programs may be too small,
and the time frame too short, to generalize at this point about TDR. Charles Siemon
suggested that a TDR program might be considered a success even if no transactions take
place.  How?  Because, in the context of a larger land-use plan, the TDR program can
make a preservation program more palatable by providing the land owner with an
additional opportunity for relief.
 
 It became clear that the perceived success or failure of TDR programs was deeply colored
by excessive expectations for what they may reasonably accomplish.  TDR is simply not
appropriate in every situation.  The notion that a TDR program would, by itself, protect
open space, preserve activities such as farming, and help create appealing town centers,
and do all of this simply by offering a mechanism for moving development around, is
simply not realistic.  Some of the conference participants asked why it as that a TDR
program should be expected to accomplish more than any other single land use tool, such
as zoning?
 
 Keeping things in context
 
 The most fundamental conclusion of the conference was this:  TDR programs work only
when they are part of a  larger, long-term, land-use plan that has the commitment and
political will of the community behind it. Both the New Jersey and Long Island
Commissions stressed the extent to which their TDR programs are complementary to the
larger landuse objectives of their plans, and both were skeptical about the ability of the
TDR program to function outside of that context.  The New Jersey Commission feels
that their landuse objectives could be met without the TDR program  In fact, it was
designed to be so. At the time that the New Jersey Plan was being developed, TDR was
still somewhat experimental and so the Plan was designed to work even if the TDR
program failed.
 
• A comprehensive plan that reflects the commitment of the community to the

importance of the larger goals and to the resource being protected, is the real answer to
the question about legal challenges and evasion.

 
• A comprehensive plan will establish the regional significance of the resource that is

being protected.
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• A comprehensive plan is more likely to accommodate multiple avenues of relief for

land-owners who feel unfairly treated.  Both the New Jersey and Long Island
Commissions cited the role of the TDR program in providing landowners with a
variety of administrative remedies. The landuse plan as a whole could be more flexible,
was politically more palatable, and more sheltered from legal challenges. Neither
program can be considered mandatory as both allow for hardship exemptions. But it is
the multiple remedy aspect that most protects these programs.  In both the Long
Island and New Jersey cases, the TDR programs work in conjunction with a
significant program for outright purchase.

 
• TDR programs that are created within the larger context of a comprehensive plan will

be “site specific.” The research for this conference reinforced the extent to which
successful programs are tailored to the specific economic, political and geographic
circumstances of their location.

 
• Finally, and most significant in terms of the goal of creating balanced and centered

development, it is within the larger land-use plan that the design guidelines and other
controls, such as local town zoning, which may result in the best town planning
principles, may reside.  Here at last, lies the potential for open space preservation and
balanced development.
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XI.  Appendices

Appendix A:  The Lincoln Institute/Regional Plan Association TDR Conference

In October of 1997, the Lincoln Institute of Land Policy funded a conference, hosted by
Regional Plan Association (New York), to explore the potential and the limitations of
using  transfer of development rights (TDR) programs to preserve open space and create
centered development.  The two-day conference brought together national and regional
experts for a two-day Roundtable and Workshop.

The conference had the following objectives:

To enable practitioners of the various land use disciplines to share national and
regional perspectives on TDR issues.

To document the state of current TDR application both nationally and in the New
York region in terms of legal, administrative, economic and physical planning issues.

To outline best practice application of TDR principles.

In pursuing these objectives, the following questions, were posed:

What are the prerequisites for a successful TDR program?

What are the legal and administrative obstacles to successful TDR programs?

How can TDR programs encourage compact development?

While the conference addressed a number of questions, both legal and planning, one of the
central questions addressed by the group was this: “How can TDR programs be used to
influence settlement patterns - to not only protect open space, but to promote compact
development?”

Conference Structure:

The two-day conference first convened a National Roundtable that was followed on the
second day by a Regional Workshop.

Day 1:  A National Roundtable

The National Roundtable brought together nationally renown and respected land use
experts who brought civic, academic and practice-based perspectives to TDR issues (see
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appendix for participants).  The first day was devoted to reviewing the current state of
TDR practice and to developing an outline of best-practice principles.

In the first half of the morning the American Farmland Trust presented the results of their
national survey and other research completed in 1997.

In the second half of the morning there was a discussion of recent legal developments
concerning TDR.  Peter Byrne of the Georgetown University Law Center, who was co-
council on Suitum  v. Tahoe presented his perspective on this case.  Each of these
presentations was followed by discussion during which the Roundtable participants
shared their perspectives and recent experiences.

Using the morning presentations and discussions as a platform, the afternoon was
devoted to developing a template for applying TDR.  The outline for this exercise was an
article written in 1989 by James Trip of the Environmental Defense Fund for the Yale
Journal on Regulation titled “Institutional Guidelines for Designing Successful
Transferable Rights Programs.”  In this article , James Trip outlines eight prerequisites for
a successful TDR program.  The Roundtable participants reconsidered and qualified these
eight prerequisites in light of the AFT research, Suitum  v. Tahoe and the experiences of
the Roundtable participants.

Day 2:  A Regional Workshop

The second day was devoted to bringing a regional perspective to the findings of the first
day, and to testing the propositions and precepts of the Roundtable with site-specific
scenarios.

After a brief presentation by the Roundtable, representatives from Long Island and New
Jersey made brief presentations about the Long Island Pine Barrens and New Jersey
Pinelands programs, as well as giving a critique of the first day’s findings.

The afternoon of the second day was devoted to a focus group exercise in which teams of
conference participants outlined a TDR program for an un-named, but thinly disguised
area in the region that encompassed several town centers.  The purpose of the exercise
was to relate the sometimes abstract discussion of the conference to a real site with its
peculiar resources and geography and land use patterns

Using actual GIS maps, three hypothetical resource objectives were identified
groundwater, farmland, an ecologically sensitive area) as well as several receiving areas (a
local town center).  The Workshop and Roundtable participants were divided into three
groups.  Each group was given one of these hypothetical resources as well as two or three
potential receiving areas.  At the end of the afternoon, the groups presented their strategic
plan for implementing a TDR program.
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Appendix B:  Conference Participants

Roundtable Regional Workshop
and Regional Workshop

James Nicholas Ray Corwin
Richard Tustian John Milazzo
Dennis Canavan Tim Hopkins
Charles Siemon Donna Plunket
Ann Strong Dave Church
Robert Burchell Bob Wieboldt
Gideon Kanner Buzz Schwenk
Robert Wagner Steve Jones
Robin Sherman Eileen Banyra
Peter Byrne John Ross
Michael Kwartler Larry Liggett
James Tripp Frank Banisch
Dwight Merriam John Carleton
Joel Russell Ingred Reed
John Delaney Herb Simmons
Tim Hopkins Glenn Chalder
John Stokes Kurt Johnson
Susan Craft Barbara Wolfe
Mark Racicot Ed Burroughs
Bill Klein Robert Duffy

Joe Marazitti
Glenn Gross

RPA RPA

Robert D. Yaro Richard DeTurk
Robert N. Lane
Robert Pirani

James Nicholas, consultant

Valerie Colas, graduate student

Lincoln Institute

H. James Brown
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Appendix C:  Program Schedule

Day 1: National Roundtable

AM:
8:30 to 9:30 Breakfast

Greetings and Introductions
Review of  Program Schedule and Goals

9:30 to 10:45 Presentation by the American Farmland Trust on results of their latest
research.

11:00 to 12:30 Presentation and discussion on Suitum v. Tahoe.  Discussion of other
legal issues relating to TDR.

PM:
12:30 to 1:30 Lunch

1:30 to 4:00 Best practice application of TDR: Discussion, based on Farmland Trust 
research, Suitum v.Tahoe, and  latest experience, of the 8 prerequisites 

outlined by J. Tripp in his article “Institutional Guidelines for
Designing Successful Transferable Rights Programs”.

4:00 to 5:00 Organization of Day 2 presentation to Regional Workshop

Day 2:  Regional Workshop
AM:
8:30 to 9:00 Breakfast

Greetings and Introductions
Review of  Program Schedule and Goals

9:00 to 11:00 Presentation of Day 1 findings.  Response from Long Island and New 
Jersey commission staff.

11:15 to 12:15 Introduction to the Workshop:

The  participants will be divided into three focus groups.  Using the base 
information from an actual site,  each group will be given a different 

resource goal and set of receiving areas.  The groups will outline a 
strategic plan for TDR implementation for their scenarios.

PM:
12:15 to 3:00 Working Lunch.  Workshop continues.

3:15 to 4:30 Presentation by focus groups to plenary session.  Implementation 
strategies discussed.

4:30 to 5:00 Summary and closing comments


