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End Condition

The condition of the road if and when it is returned to the public should also be protected. The
Chicago Skyway contract has a provision to ensure the road is maintained toward the end of the 99-
year contract. The provision requires that 10 years prior to the end of the contract term the firm
must provide a letter of credit equal to the highest gross revenues of the prior 10 years.? Similarly, a
PPP in New Jersey should protect the end condition of the highways in question.

Performance, operation, maintenance, environmental and labor standards on the asset in
guestion should be publicly monitored and disclosed prior to finalizing a PPP. A PPP
should require status quo or higher standards. A PPP should include language to ensure the
highway is returned to the public in top condition when the PPP ends.

Risk of Default

PPPs are based on long-term traffic and economic forecasts. Over-estimations are possible, and
private firms could find themselves with insufficient revenue to repay investors. This could lead to
the government buying back roads, or higher tolls and poorer management if permissible. The
structure of the PPP will determine which party bears the risk of default.”®

It should be clear to the public, prior to finalizing the PPP agreement, what would happen
in the event of default.

Ground Rules

To protect the public interest, the State should abide by two overarching ground rules as it pursues a
PPP in the coming weeks and months. These rules can assure the public that a PPP benefits the
State’s fiscal condition and safeguards the future mobility of its residents. The rules are Full
Disclosure and Fair Expenditures.

Ground Rule #1: Full Disclosure

A PPP for the Turnpike, Parkway, and/or Atlantic City Expressway could easily represent a new
level of private investment in public assets and will require a new level of accountability. A PPP
would not be business as usual for the State, and the State should use the opportunity to raise the
bar for transparency. An appropriate level of transparency will entail full disclosure. To achieve it,
the State should accomplish the following:

e Disclose what will be lost that might need to be replaced with other government funding if
revenue from the asset is no longer collected by a public agency.

e Disclose the current performance, operation, maintenance, environmental and labor standards
on the asset in question.

e Disclose the full text of any contract used to establish the PPP.

e Early on, disclose the future allowable toll schedule, including starting toll rates, and the degree
to which variable tolls may be used in the future to help manage congestion and performance.



¢ Disclose any non-compete agreements or other contract language potentially impacting the
expansion of other transportation infrastructure.

e Disclose the performance, operation, maintenance, environmental and labor standards that the
private sector will be held to, and how the contracts will ensure high performance operation and
management of the affected corridors.

e Hold legislative hearings and town hall meetings on the subject, and allow sufficient time for
meaningful public input and legislative review.

e Disclose transactions costs, including fees to investment banks, financial advisors, lawyers and
other professionals retained by the public sector to analyze and craft the PPP.

Ground Rule #2: Fair Expenditures

The State should spend any revenue from a PPP according to three principles:
e Prioritize the “user pay” principle that underlies transportation finance,

e Ensure the future of State’s transportation capital program, and

e Improve long-term fiscal stability.

Depending on how the PPP is structured and when it is adopted, there is a strong chance that most
or all of the revenue to be reaped from a PPP could be spent by the current governor and State
legislature. This presents an opportunity and also a risk. There could potentially be a temptation to
use windfall revenue for short-term purposes — for example, for unsustainable tax cuts, or to cover
recurring expenditures for only a few years. Instead, all expenditures that result from a PPP should
be devoted to long-term improvements in the State’s transportation network and the long-term
fiscal congition of the State. This approach precludes short-sighted expenditures such as temporary
tax relief.

First and foremost, the State should use any windfall and ongoing revenue from a PPP to restore
fiscal health to New Jersey’s underfunded transportation system. This reflects the “user pay”
principle that underlies transportation finance: transit fares and tolls are used for transportation
infrastructure upkeep and capacity expansion. Cross-subsidies between auto fees and public transit
are used to reduce congestion, optimize efficiency in the transportation system and reduce air
pollution. The lump sum from a PPP represents future toll payments made by motorists in the State.
Spending the windfall on anything other than transportation would amount to redirecting toll money
toward other purposes.

The transportation system should not receive any less revenue as a result of a PPP than it would
under current policies, and additional revenue should be used first to restore the fiscal integrity of
the Transportation Trust Fund and support NJ Transit and NJ DOT capital programs. The NJ
DOT and NJ Transit capital plans cost $3.2 billion per year to support. They include a plethora of
congestion-fighting, smart growth projects vital to the economic growth of the region. Half of this is
funded by the New Jersey Transportation Trust Fund, which is caught in a spiral of unsustainable
levels of debt issuance. The Trust Fund has tied up future motor fuel and other transportation-
related tax revenues to such an extent that there are no resources for capital programs after the
current 5-year plan is expended. After 2012, the State will have no choice but to raise new revenues
for transportation, even though gas taxes and other taxes and fees will still be collected from

10



residents.? The first priority for any revenue realized from a PPP should be to restore integrity to
Trust Fund and advance needed transportation capital projects.

If the revenue realized by the State is more than sufficient to address these needs, then any
remaining revenue should be dedicated to improving the State’s long-term fiscal health, such as by
retiring some of the State’s general obligation debt. This will enhance the State’s ability to address a
range of future needs, from infrastructure investments to competitive tax rates.

Governor Corzine has described the State of New Jersey as on a “new path toward fiscal

responsibility.”® A PPP can help move the State further along that path, if revenues are used fairly
and if it is structured to protect a broad range of public interests.
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